EMPLOYMENT AGREEMENT


THIS EMPLOYMENT AGREEMENT (“Agreement”) is made and entered into effective as of ________, 2008 (“Effective Date”), by and between, (“Company”) and _______________, a Texas resident (“Employee”).

In consideration of the promises and mutual covenants contained herein and other good and valuable consideration, Company and Employee agree as follows:

ARTICLE I

AGREEMENT

1.01
Employment.  Subject to and upon the terms and conditions of this Agreement, Company agrees to employ Employee and Employee hereby accepts such employment with Company.

1.02
Term.  The initial term (“Initial Term”) of Employee’s employment hereunder will commence on the Effective Date, and will continue thereafter through (date), unless earlier terminated as provided herein.  This Agreement will be automatically renewed for successive one-year calendar periods after the Initial Term unless (a) terminated as otherwise provided herein, or (b) prior to the expiration of the Initial Term or any calendar year thereafter, Employee or Company provides at least thirty (30) days’ prior written notice to the other of such party’s desire not to continue the employment relationship and to terminate this Agreement on such anniversary date in which such event, the term of Employee’s employment hereunder will end on such anniversary date.

ARTICLE II

GENERAL

2.01
Position. Employee agrees to act as [insert title] of Company.  Employee will render such services as are normally delegated to such office and position and such other additional services as may be delegated to Employee from time to time by the Board of Managers.  Employee further agrees to hold such additional positions of Company as may be assigned from time to time by the Board of Managers.  

2.02
Effort.  In performing the duties hereunder, Employee will use Employee’s best efforts to expand the Company’s business to a national and ultimately international business and will give Company the benefit of Employee’s special knowledge, skills, contacts, and business experience, and will devote substantially all of Employee’s time, attention, ability and energy exclusively to Company’s business. 

ARTICLE III

COMPENSATION

Employee shall be paid an incentive payment of ________ percent (___%) of the Net Profits of each calendar month (or partial calendar month if applicable) during which Employee provides services in accordance with Article II to the satisfaction of the Board of Managers. “Net Profits" shall be the monthly net profit of the Company after allocation of direct and indirect costs and overhead and such other adjustments and charges, in each case as deemed to be appropriate by the Board of Managers in its sole and absolute discretion. The incentive payment shall be made within [thirty (30)] days after each Event.
ARTICLE IV

TERMINATION AND PAYMENTS UPON TERMINATION

4.01
General.  In addition to the ability of either party to terminate Employee’s employment as set forth in Section 1.02, Company will have the right to terminate Employee’s employment as set forth in this Article IV.

4.02
Death of Employee.  If Employee dies, this Agreement will automatically terminate. 
4.03
Disability of Employee.  This Agreement will terminate on thirtieth (30th) day after Employee is notified in writing by Company of its determination that Employee has a Disability. “Disability” under this Agreement shall mean an injury or disease (including a mental illness) or a physical or mental condition that (a) results in Employee becoming unable to adequately perform Employee’s customary duties for or services to Company; and, (b) exists for a continuous period of at least six (6) months, during the last ten (10) weeks of which time Employee has not worked an average in excess of twenty (20) hours per week of the type of work for which Employee is employed by Company.  The determination of Disability is to be made in good faith by the Board of Managers, which determination shall be binding on Employee and may be set aside only by a court based on a showing of bad faith of the Board of Managers by clear and convincing evidence. In determining Disability, the Board of Managers may rely on the opinion of any doctor licensed to practice medicine or any other evidence the Board deems appropriate. Upon such termination, Employee will receive such amounts as are earned and due to Employee under this Agreement as the result of Employee’s activities prior to such termination, and thereafter no further consideration or compensation will be owed by Company to Employee.

4.04
Termination for Cause.  In addition to any other remedies that Company may have at law or in equity, Company may terminate Employee’s employment for cause effective immediately upon the delivery of a Notice of Termination to Employee.  For purposes of this Agreement, “Cause” shall mean:  (a) Employee’s fraud, misappropriation, embezzlement, or intentional and material damage to Company property; (b) Employee’s addiction to alcohol or narcotic drugs; (c) conduct materially detrimental to Company’s best interests; (d) a material reduction in Company’s earnings before interest, taxes, depreciation and amortization; (e) Employee’s willful failure to adhere to any Company policy after the Employee has been given notice specifying the failure and reasonable opportunity to comply with such policy or cure Employee’s failure to comply; (f) Employee’s failure to perform duties assigned to Employee under this Agreement (or pursuant to a written directive of the Board of Managers) after reasonable notice and opportunity to cure such performance; (g) Employee’s commission of or the entering into a guilty plea or plea of no contest with respect to a felony or any other crime for which imprisonment for more than thirty (30) days is a possible punishment; (h) Employee’s commission of an offense involving, as determined in the opinion of the Board of Managers, moral turpitude; or (i) Employee’s violation of any provision of Articles VI or VII of this Agreement. For purposes of this Agreement, a reasonable opportunity to comply or cure shall not exceed thirty (30) days.

4.05
Payments upon Termination.  If Employee’s employment is terminated, Company shall pay Employee or Employee’s estate any amounts owed through the date of termination and all expense reimbursements to which Employee is entitled.  After such payment, Company will have no further obligations to Employee under this Agreement.

4.06
Return of Company Property Upon Termination.  All records, designs, patents, business plans, financial statements, manuals, memoranda, lists, Confidential Information (as defined in Article VI of this Agreement) and other property delivered to or compiled by Employee by or on behalf of Company or its representatives, vendors or customers that pertains to the business of Company will be and remain the property of Company, as the case may be, and be subject at all times to Company’s discretion and control.  Likewise, all correspondence, reports, records, charts, advertising materials and other similar data pertaining to the business and activities of Company that Employee collects will be delivered promptly to Company without request by it upon termination of Employee’s employment for any reason.

ARTICLE V

EXPENSE REIMBURSEMENT

5.01
Expense Authority. Employee may incur reasonable business expenses in promoting Company’s business, including expenses for entertainment and travel, only as permitted by written Company policies in effect at such time. Company will reimburse Employee for all reasonable out of pocket business expenses properly incurred by Employee hereunder up to $_______ individually or in the aggregate during any calendar month and, to the extent exceeding such amount, as shall have prior written approval by the Board of Managers. 
5.02
Reimbursement Requirements. In addition to the requirements of Section 5.01, all reimbursement is contingent on Employee providing the Board of Managers with a report at or near the last day of each month describing in reasonable detail the expenses to be reimbursed sufficient to comply with the requirements of the Internal Revenue Code.  All such reports will include receipts, invoices, and supporting documentation as appropriate.

ARTICLE VI

CONFIDENTIALITY


Employee acknowledges and agrees that prior to and during employment hereunder Employee has had and will have access to Confidential Information. Employee shall not use any Confidential Information except to discharge Employee’s obligations hereunder. Employee further agrees not to, during or subsequent to employment hereunder, divulge, furnish, or make accessible to any person (other than with the prior written consent of the Board of Managers) any Confidential Information.  “Confidential Information” means all information of any kind, type or nature (written or oral and including information contained, stored, or transmitted through any electronic medium) of Company to the extent that it relates to Company or its business, products, processes, properties or assets, customers, markets, marketing strategies, management, employees, technology, know-how, trade secrets, financial conditions or prospects, including, but not limited to, employee compensation, customers, customers lists, fee or charge information, business development plans and strategies, marketing plans and strategies, and inventions. Confidential Information does not include information which is or becomes part of the public domain through no fault of Employee.

ARTICLE VII

NONCOMPETITION

7.01
Definitions.  When used in this Agreement, the following terms shall have the meaning assigned to them in this Section:


“Competing Business” means any business that (a) is involved in the Restricted Business or (b) is involved in any other activities so similar in nature or purpose to the Restricted Business that it could displace business opportunities, existing or potential clients, customers, suppliers or accounts of Company.


“Controlled Affiliate” means an Affiliate that is directly or indirectly Controlled by Employee.

“Expansion Restricted Area” means (i) the MSAs in which Company conducts during any calendar month of Employee’s employment by Company Restricted Business with respect to which Employee (a) receives or handles Confidential Information about any Company clients, customers, suppliers, or accounts of Company, (b) has contact with any person or entity described in clause (a) of this definition; or (c) supervises others having contact with any person or entity described in clause (a) of this definition, and (ii) such areas outside of the United States described by Company’s written notice to Employee as Company reasonably deems to provide similar protection using principles similar to those described in clause (i) of this sentence.  While Company employs Employee, Company may, but shall not be required, to identify periodically all or any part of the Expansion Restricted Area by written notice (“Expansion Notice”) to Employee.  Employee shall be deemed to agree to the Expansion Restricted Area identified in such Expansion Notice absent good faith written notice of objection given to Company before the last day of the calendar month immediately following the Employee’s receipt of such Expansion Notice.  If Employee timely gives such good faith written notice of objection, determination of the disputed additions to the Expansion Restricted Area shall be made in accordance with the first sentence of this definition as increased by any undisputed Expansion Notices. After termination of the employment relationship between Company and Employee, Company shall identify all of the Expansion Restricted Area (not previously identified in an Expansion Notice) by written notice to Employee.  Notwithstanding any provision to the contrary, Company may reduce at any time by written notice to Employee all or any part of the Expansion Restricted Area.

“Restricted Business” means consulting services, host and guest branding services, and customized gift items selection, procurement, introduction and placement services for customer guests, events and gifting suites of the same or substantially similar type or nature of services provided by Company at the Effective Date and, to the extent increased, at the end of each calendar month during Employee’s employment by Company. As used in this definition: “customized gift items” means gift bags, products and marketing collateral designed to coordinate a customer’s event objectives with the customer’s budget; “event” means a wedding, conference, business, educational or social event, or other meeting; “gifting suites” means a bridal suite, hotel suite or other location arranged to offer gift recipients a location for selection and pickup of customized gift items; and “marketing collateral” means advertising materials such as catalogs, shelf cards, posters, specifications sheets, trade information and other materials that are not transmitted via advertising media.

“Restricted Period” means the time period commencing on the Effective Date and continuing through the later of (a) the second anniversary of the Effective Date, or (b) the second anniversary of the end of Employee’s employment with Company.

“Restricted Area” means the metropolitan statistical areas (“MSAs”) (as defined by the United States Census Bureau at the latest time business in such area is conducted by the Company) in which the Company conducted Restricted Business within the 730 days immediately preceding the Effective Date. Notwithstanding any provision to the contrary, Company may reduce at any time by written notice to Employee all or any part of the Restricted Area.

In consideration for Company’s agreement to employ Employee pursuant to the terms of this Agreement and to share its Net Profits with Employee pursuant to this Agreement, Employee agrees as follows:

7.02
Restricted Area Noncompetition.  In addition to the provisions of Section 7.03:

(a)
During the Restricted Period Employee will not, without the prior express written consent of Company, directly or indirectly, through any person (other than Company) or either as principal, agent, shareholder, partner, profit-sharing participant, employer, consultant, stockholder or holder of any equity security (except for an equity interest in a public company that does not exceed one percent (1%) of its total outstanding voting stock) of any person other than Company, or through any other individual or representative capacity whatsoever for any person other than Company:

(i)
call upon, solicit, divert, take away or attempt to call upon, solicit, divert or take away any of Company’s existing or potential clients, customers, suppliers, businesses or accounts or any portion thereof in the Restricted Area;

(ii)
interfere or compete with any portion of Company’s Restricted Business in the Restricted Area;

(iii)
engage in, or give any advice relating to the Restricted Business to any Competing Business in the Restricted Area;

(iv)
lend credit, money or reputation for the purpose or with the effect of establishing or operating any Competing Business in the Restricted Area; or,

(v)
participate in the ownership, management, operation, profits or control of any Competing Business in the Restricted Area.

7.03
Expansion Restricted Area Noncompetition. In addition to the provisions of Section 7.02:

(a)
During the Restricted Period Employee will not, without the prior express written consent of Company, directly or indirectly, through any person (other than Company) or either as principal, agent, shareholder, partner, profit-sharing participant, employer, consultant, stockholder or holder of any equity security (except for an equity interest in a public company that does not exceed one percent (1%) of its total outstanding voting stock) of any person other than Company, or through any other individual or representative capacity whatsoever for any person other than Company:

(i)
call upon, solicit, divert, take away or attempt to call upon, solicit, divert or take away any of Company’s existing or potential clients, customers, suppliers, businesses or accounts or any portion thereof in the Expansion Restricted Area;

(ii)
interfere or compete with any portion of Company’s Restricted Business in the Expansion Restricted Area;

(iii)
engage in, or give any advice relating to the Restricted Business to any Competing Business in the Expansion Restricted Area;

(iv)
lend credit, money or reputation for the purpose or with the effect of establishing or operating any Competing Business in the Expansion Restricted Area; or,

(v)
participate in the ownership, management, operation, profits or control of any Competing Business in the Expansion Restricted Area.

7.04
Noninterference. During the Restricted Period, Employee will not (a) directly or indirectly participate in hiring or attempting to hire away any employee, representative, or agent of Company (or any person proposing to become an employee, representative or agent of Company); (b) induce, attempt to induce or assist others in inducing or attempting to induce any employee, representative or agent of Company (or any person proposing to become an employee, representative or agent of Company) to terminate such person’s employment, association or other relationship with Company (or refrain from entering into such employment, association or other relationship with Company); or (c) interfere in any other manner with the relationship between Company and any such person.  Employee will cause Controlled Affiliates of Employee to do, and to refrain from doing, each act and thing which Employee agrees in this Article VII to do and refrain from doing, respectively. 

7.05
Reasonableness of Restrictions.  Employee hereby acknowledges and agrees that (a) prior to and as of the Effective Date, Employee directed, controlled, and was extensively involved in Company’s services provided in MSAs including the cities of Austin, Georgetown, Pflugerville and Round Rock, Texas, (b) lesser geographic areas would not adequately protect Company, (c) due to the nature of Employee’s position with Company, and the Confidential Information and goodwill entrusted to Employee by Company, Employee would inevitably give any Competing Business an unfair competitive advantage if Employee were to work for or assist such business in any capacity, and (d) the geographic boundaries, scope of prohibited activities and the time duration of the provisions of this Article VII are reasonable and are not broader than necessary to protect and maintain the goodwill associated with the Company’s Restricted Business.  Employee further warrants and represents that, because of Employee’s varied skills, Employee does not need to compete with Company in the Restricted Business in either or both of the Restricted Area and Expansion Restricted Area during the Restricted Period in order to make a living.

7.06
Remedies.  Employee hereby acknowledges and agrees as follows:

(a)
If Employee or Employee’s Controlled Affiliates do not comply with the terms of this Article VII, Company shall be entitled to, among other remedies, require Employee and Employee’s Controlled Affiliates’ compliance with the terms of this Article VII for an additional period of time equal to the time period of such noncompliance.  Employee acknowledges and agrees that any breach of this Article VII will cause injury to Company for which money damages alone will not provide an adequate remedy.  If Employee or any of Employee’s Controlled Affiliates commits or threatens to commit breach of any of the provisions of this Article VII, Company shall have the right to have the provisions of this Article VII specifically enforced by any court of competent jurisdiction in Travis County, Texas, through the issuance of a temporary restraining order, temporary injunction, permanent injunction or otherwise.  One Thousand Dollars ($1,000.00) is the agreed amount for the bond to be posted if any injunctive relief is obtained by Company.  Neither Employee nor any of Employee’s Controlled Affiliates will assert in any such action that Company has an adequate remedy in damages.  Such rights and remedies will be in addition to and not in lieu of any other rights or remedies available to Company at law or in equity.

(b)
Employee intends that this Article VII shall be enforced as written.  However, in the event that any provision of this Article VII, or any portion of such a provision, should be determined by a court of competent jurisdiction to be invalid or unenforceable for any reason, then Employee hereby grants to such court full authority and discretion, and hereby authorizes and requests such court to exercise all authority and discretion which it may have hereunder or under applicable law, to reform such covenant to the end that Employee will be subject to covenants that are reasonable under the circumstances and enforceable by Company.  In any event, if any provision of this Article VII is found unenforceable for any reason, such provision shall remain in force and in effect to the maximum extent allowable, and all unaffected provisions of this Article VII shall remain fully valid and enforceable. Employee agrees that this Article VII will be valid and binding as though any invalid or unenforceable provision had not been included herein.  

(c)
Employee acknowledges and agrees that the covenants in this Article VII are a material inducement to Company’s willingness to enter into this Agreement for the purpose, among others, of building a national and ultimately international base of customers for Company’s Restricted Business, and that all of the covenants in this Article VII are reasonable and fair in light of Employee’s extensive knowledge and experience pertaining to Company’s Restricted Business and the benefits accruing to Employee under this Agreement.  Employee agrees that the obligations of Company under this Agreement constitute sufficient consideration for all of Employee’s covenants herein, including Employee’s covenants in this Article VII.

(d)
The remedies described in this Article VII are not exclusive of any other remedies available to Company.

ARTICLE VIII
EXECUTIVE INVENTIONS

8.01
Ownership. Each Employee Invention (as defined below) will belong exclusively to Company.  Employee acknowledges and agrees that all of the Employee’s writings, works of authorship, specially commissioned works, and other Employee Inventions are works made for hire and are the property of Company including any copyrights, patents, or other intellectual property rights pertaining thereto.  If it is determined that any such works are not works made for hire, Employee hereby assigns to Company all of Employee’s right, title, and interests, including all rights of copyright, patent, and other intellectual property right, to or in such Employee Inventions. 

8.02
Obligations Regarding Employee Inventions. Employee agrees to promptly:

(a)
disclose to Company in writing any Employee Invention;

(b)
assign to Company or to a party designated by Company, at Company’s request and without additional compensation, all of Employee’s rights to the Employee Invention for the United States and all foreign jurisdictions;

(c)
execute and deliver to Company such applications, assignments, and other documents as Company may request in order to apply for and obtaining patents or other registrations with respect to any Employee Invention in the United States and any foreign jurisdictions;

(d)
sign all other papers necessary to carry out the above obligations; and

(e)
give testimony and render any other assistance in support of Company’s rights to any Employee Invention.


For purposes of this Agreement, “Employee Invention” means any idea, invention, technique, modification, process, or improvement (whether patentable or not), and any work of authorship (whether or not copyright protection may be obtained for it) created, conceived, developed, purchased or acquired by Employee, either solely or in conjunction with others, during Employee’s employment with Company pursuant to this Agreement or otherwise that relates in any way to, or is useful in any manner in, the business then being conducted or proposed to be conducted by Company, and any such item created, conceived, developed, purchased or acquired by Employee, either solely or in conjunction with others, following the termination of Employee’s employment with Company, that is based upon or uses Company’s Confidential Information.

ARTICLE IX

MISCELLANEOUS

9.01
Succession.  This Agreement shall inure to the benefit of, and be enforced by, Employee’s personal or legal representatives, executors, administrators, successors, heirs, distributees, devisees and legatees.  If Employee should die while any amount is still payable to Employee hereunder, all such amounts shall be paid in accordance with the terms of this Agreement to Employee’s estate.

9.02
Entire Agreement; Modification. This Agreement supersedes all prior agreements among the parties with respect to Employee’s employment and constitutes (along with the documents referred to in this Agreement) a complete and exclusive statement of the terms of Employee’s employment. Each party acknowledges that no representations, inducements, promises or agreements, orally or otherwise, have been made by any party hereto, or anyone acting on behalf of any party, which are not embodied in this Agreement, and that no other agreement, statement or promise not contained in this Agreement shall be valid or binding. This Agreement may not be modified or amended except by an instrument in writing signed by Company pursuant to a specific resolution of its Board of Managers and Employee.

9.03
Waiver.  No term or condition of this Agreement shall be deemed to have been waived, nor shall there by any estoppel against the enforcement of any provision of this Agreement, except by written instrument of the party charged with such waiver or estoppel.  No such written waiver shall be deemed a continuing waiver unless specifically stated therein, and each such waiver shall operate only as to the specific term or condition waived and shall not constitute a waiver of such term or condition for the future or as to any act other than that specifically waived.

9.04
Notice.  For the purposes of this Agreement, all notices and all other communications provided for in this Agreement shall be in writing and shall be deemed to have been given only upon actual or attempted delivery to such party’s address indicated below according to evidence of delivery by a recognized independent courier service or the United States certified or registered mail return receipt:

 To the Employee at:


To Company at:

or to such other address as either party may have furnished to other in writing in accordance herewith, except that notice of change of address shall be effective only upon receipt. Employee acknowledges that delivery of notice to any officer or person other than the individual listed above for the Company shall not be effective for any purpose.

9.05
Invalidity.  If, for any reason, any provision of this Agreement is held invalid, such invalidity shall not affect any other provision of this Agreement not held so invalid, and each such other provision shall to the full extent consistent with law continue in full force and effect. If the application of this Section conflicts with the application of Section 7.06(b), Section 7.06(b) shall control with respect to the provisions of Article VII.

9.06
Headings.  The headings of sections herein are included solely for convenience of reference and shall not control the meaning or interpretation of any of the provisions of this Agreement.

9.07
Arbitration of Disputes.  Any and all disputes arising out of or relating to this Agreement (including its interpretation and enforcement) shall, upon the request of either party, be resolved exclusively by binding arbitration in Austin, Texas, in accordance with the rules and regulations of the American Arbitration Association and each party agrees that (i) all notices and service of process in respect thereof may be delivered or served at the address for notice set forth herein, (ii) each party consents and submits to the jurisdiction of said arbitration and to the state and federal courts of the State of Texas for the purpose of enforcing the provisions of this Agreement and entering and judgment in respect thereof and (iii) the foregoing shall not preclude the joinder of any party in respect of any third party claim or the pursuit of equitable remedies.  

9.08
Governing Law; Venue.  This Agreement has been executed and delivered in the State of Texas and its validity, interpretation, performance, and enforcement shall be governed by the laws of the State of Texas applicable to Agreements made and to be performed entirely in Texas.

9.09
Survival. The provisions of Section 4.06 and of Articles VI, VII, VIII and IX shall survive the expiration or termination of Employee’s employment or of this Agreement.

9.10
Construction.  The parties have participated jointly and have been or could have been represented by their respective counsel in the negotiation and preparation of this Agreement.  In the event an ambiguity or question of interpretation arises, this Agreement shall be construed as if drafted jointly by the parties and no presumption or burden of proof shall arise favoring or disfavoring either party by virtue of the authorship of any of the provisions of this Agreement.  Each party expressly warrants and represents to the other party and does hereby state and represent that no promise or agreement that is not herein expressed has been made to such party in connection with the execution of this Agreement, and that such party is not relying upon any oral statement or oral representation of the other party in doing so. Each party is relying on its own judgment in connection with the execution of this Agreement and the resulting obligation to be bound by the terms hereof. Each section and subsection of Article VII are intended to be independent of and severable from each other. Any capitalized term used without definition in this Agreement shall have the same meaning as provided in the Acquisition Agreement. For purposes of this Agreement, all references to “person,” regardless of case, shall mean any individual or entity.
9.11
Board of Managers; Payments.  For purposes of this Agreement, all references to the “Board of Managers” shall mean the manager or managers of the Company then serving. Notwithstanding any provision to the contrary, to the extent permitted by applicable law, Company may withhold from payments hereunder any federal, state or local payroll taxes and any amounts owed by Employee to Company.

9.12
Attorney’s Fees; Costs. In the event of any dispute proceeding involving the interpretation or enforcement of this Agreement, the prevailing party shall recover against the non-prevailing party all of its costs and reasonable attorneys’ fees incurred in connection with the dispute proceeding.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above written.

	Company:
	Employee:

	
	

	
	

	By: ______________________________


	___________________________________

Print Name: _________________________
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